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24. Giorgio Agamben, State of Exception (translated by Kevin Attell), The University of Chicago
Press, 2005. Stato di eccezione, 2003.

The essential contiguity between the state of exception and sovereignty was established by Carl
Schmitt in his book Politische Theologie (1922). Although his famous definition of the sovereign
as "he who decides on the state of exception” has been widely commented on and discussed, there
is still no theory of the state of exception in public law, and jurists and theorists of public law
seem to regard the problem more as a questio facti than as a genuine juridical problem. (1)

The question of borders,

they find themselves in the paradoxical position of being juridical measures that cannot be
understood in legal terms, and the state of exception appears as the legal form of what cannot
have legal form. On the other hand, if the law employs the exception --- that is the suspension of
law itself --- as its original means of referring to and encompassing life, then a theory of the state
of exception is the preliminary condition for any definition of the relation that binds and, at same
time, abandons the living being to law. (1)

on February 28, he proclaimed the Decree for the Protection of the People and the State, which
suspended the articles of the Weimar Constitution concerning personal liberties. The decree was
never repealed, so that from a juridical standpoint the entire Third Reich can be considered a state
of exception that lasted twelve years. (2)

This transformation of a provisional and exceptional measure into a technique of government
threatens radically to alter --- in fact, has already palpably altered --- the structure and meaning of
the traditional distinction between constitutional forms. Indeed, from this perspective, the state of
exception appears as a threshold of indeterminacy between democracy and absolutism. (2-3)

The immediately biopolitical significance of the state of exception as the original structure in
which law encompasses living beings by means of its own suspension emerges clearly in the
"military order" issued by president of the United States on November 13, 2001, ...

The USA Patriot Act issued by the U.S. Senate on October 26, 2001, already allowed the
attorney general to "take into custody" any alien suspected of activities that endangered "the
national security of the United States,” but ... (3)

What is new about President Bush's order is that it radically erases any legal status of the
individual, thus producing a legally unnamable and unclassifiable being. Not only do the Taliban
captured in Afghanistan not enjoy the status of POWSs as defined by the Geneva Convention, they
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do not even have the status of persons charged with a crime according to American laws. Neither
prisoners nor persons accused, but simply "detainees,” they are the object of a pure de facto rule,
of a detention that is indefinite not only in the temporal sense but in its very nature as well, since
it is entirely removed from the law and from judicial oversight. The only thing to which it could
possibly be compared is the legal situation of the Jews in the Nazi Lager [camps],

As Judith Butler has effectively shown, in the detainees at Guantanamo, bare life reaches its
maximum indeterminacy. (3-4)
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